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MENTAL HEALTH BILL 2013 
MENTAL HEALTH LEGISLATION AMENDMENT BILL 2013 

Second Reading — Cognate Debate 
Resumed from an earlier stage of the sitting. 

MS J.M. FREEMAN (Mirrabooka) [2.54 pm]: Before the break I was talking about the release of the draft bill 
for public comment in 2011. 

The SPEAKER: Members! I want to hear the member for Mirrabooka. If you want to have a private 
conversation, leave the chamber. 

Ms J.M. FREEMAN: Members might find this interesting, because I am talking about police responsibilities 
under the Mental Health Bill. My submission is that police need to be trained and that they need to be able to 
report to the Chief Mental Health Advocate in order to protect themselves, given the extensive powers they will 
be given under this legislation. I said prior to the adjournment that I understood that the draft bill released for 
public comment in 2011 required police officers to take reasonable steps to ensure that a medical practitioner or 
mental health practitioner was present when apprehending people suspected of having a mental illness. However, 
that has not been included in the current bill. Given some of the recent events in Western Australia — 

The SPEAKER: Member for Armadale, member for Butler, member for Victoria Park! 

Point of Order 

Dr A.D. BUTI: Mr Speaker, there is far too much audible noise when the member for Mirrabooka is trying to 
speak. 

The SPEAKER: Thank you. 

Debate Resumed 
Ms J.M. FREEMAN: It is a very important point. Members would be aware of the extraordinarily tragic event 
in Victoria recently when a man, after fatally injuring his son, called on the police to shoot him. The New South 
Wales police responded by saying that all of their officers would have training in mental health, because they are 
concerned about the increased number of calls to police to attend upon people who want to suicide at the hands 
of the police. We need to properly address the issues around those sorts of highly emotional and difficult 
situations to which our police are sent out. I ask the parliamentary secretary to explain why the very considered 
position was removed from the bill to take reasonable steps—no-one was saying that it should be compulsory—
to ensure that a mental health practitioner is present when the police attend some very difficult calls to deal with 
people with mental illness. Why was that excluded, given the powers that will be given to the police under the 
bill? How does the government intend to protect the police in this state, given those extensive powers? How does 
the government intend to protect people who are attended upon by police who, as we understand it, will have 
powers extended to them that they would normally use against people who are committing a crime? The use of 
these powers needs to be reported to someone so that they can be properly monitored. 

The member for Warnbro made a very good contribution to the debate. He mentioned the number of mental 
health sufferers who are probably in our prisons. Can the parliamentary secretary outline how many people in 
our prisons the government is aware of are suffering from a mental illness, and how these people are going to 
obtain proper treatment under the Mental Health Bill? Currently in Western Australia the police involvement 
also includes transporting patients; that is, the police often escort the ambulance that is carrying the patient. I 
think this role is critical, but it has been criticised as being a wasteful use of police time because they often have 
to wait during those periods when the ambulances are ramped. It seems that there are changes in this bill that 
would mean that the escort and transport functions would be placed in regulations. That is an underhand way of 
shifting the responsibility for ensuring that a patient is safely transported from the police to public servants or, in 
the worst-case scenario, the private sector. 

[Member’s time extended.] 

Ms J.M. FREEMAN: I am very concerned about this, because for the serious task of transporting someone with 
a mental illness, to the point that that person will be involuntarily detained and treated, we need to ensure that we 
have someone who is a servant of the state, because that person should be able to have their role and their 
responsibilities covered and monitored by the state. If we are talking about the rights of the patient, this is 
paramount. These roles and responsibilities that we place on people are extreme roles. We have all said in this 
place that we have to be very careful about how we extinguish people’s personal rights. We cannot expect 
anyone other than a sworn police officer to take on those roles and responsibilities. Giving those roles and 



Extract from Hansard 
[ASSEMBLY — Thursday, 27 February 2014] 

 p846b-854a 
Ms Janine Freeman; Ms Andrea Mitchell 

 [2] 

responsibilities to a security officer from one of the hospitals or from a private security company undermines the 
essence, the aims and the objectives of this bill. 

I would like to commend the Mental Health Law Centre. Many of the contributors to this debate have gone 
through some of the issues that the centre has raised. I have referred constituents to the centre. It is imperative 
that it continues to receive funding from the state government as it fulfils a very important service. As the 
legislation clearly establishes at this time that the centre’s purpose is to provide for the protection of the rights of 
people who have a mental illness, the capacity to have advocacy and representation is paramount in meeting this 
aim. I understand that the current legislation repeals the right to a lawyer—there are those words again, “the right 
to a lawyer”—and, therefore, to have this lawyer funded by the government, and replaces it with “permission to 
a lawyer”. That is a serious erosion of a patient’s rights and capacity to have representation. I understand that the 
right to representation in the current legislation ensures that the Mental Health Law Centre is funded. However, 
it is the intent of the proposed changes that the government can argue that the commission is the advocate and 
that a patient needs to meet the costs of their own lawyer or seek assistance through Legal Aid WA. The 
parliamentary secretary needs to make clear whether this change to the legislation has that intent and will have 
that impact on patients. If it is the government’s intent to take away the right to a lawyer through a funded 
government position, who will be able to deliver this legal advice and who will ensure that these patients are 
represented and ascertain whether they will be eligible for legal aid and how that will be done? 

I want to briefly speak about the DSM–5 classification. I was thankful for the contribution of the member for 
Armadale on this, but I want to put on record that a similar situation arose in the workers’ compensation system. 
The American Medical Association guides were to be used for those with permanent impairment for the 
purposes of common law claims and other claims in the workers’ compensation system. There was considerable 
concern that a guide that was formulated and changed on a regular basis in another jurisdiction would be adopted 
wholly and purely in Western Australia for the purposes of workers’ compensation. Although it was considered 
to be a very good source document, people were of the opinion that to rely on a document that refers to 
something else would be somewhat detrimental. It seems passing odd and strange that in this place we 
continually put forward legislation such as that for nurse practitioners. That legislation is all done on a national 
basis. We do not want to refer to a piece of national legislation because we want to keep our own sovereignty, 
yet we are going to refer to a document over which we have no influence or management of in terms of the 
different editions of DSM–5. I put to the parliamentary secretary and to the government that they need to do 
what the workers’ compensation jurisdiction did—it established a WorkCover WA guide for the evaluation of 
permanent impairment, and it uses a panel of doctors that adapts and adopts the American Medical Association 
guides to reflect a WA contemporary model. That is used as a source guide, and it is adopted so that it can be 
used by that jurisdiction. But it does not just impose something. To me, that seems almost like a bit of subsidiary 
legislation over which we have no control. I suggest that the parliamentary secretary give consideration to this, 
and I look forward to her response. 

I would also like to raise the issue of mental health and newly arrived Australians. Noting the 2011 census, a 
document was produced by the Commissioner for Children and Young People. In 2011, the Australian census 
showed that of all Australian states, territories and capital cities, WA and Perth had the highest proportion of 
their population born overseas; approximately one-third of the population was born overseas. The issues around 
mental health, mental illness and migrant populations have been reasonably well documented. In fact, the 
Metropolitan Migrant Resource Centre conducts training. I suggest that anyone who wants to avail themselves of 
that training, to get a better understanding of the experiences of newly arrived Australians, should do so. 

One of the things that the centre talks about is the issues facing refugees. Eighty per cent of refugees are women 
and children. Women who gain refugee status often are women at risk and, in particular, have faced sexual and 
gender-based violence throughout their attempts to seek asylum—that is, during the conflict, prior to flight, 
during the flight in the first country of asylum, or during repatriation or reintegration. These women and children 
require significant services to assist them, and we also need to recognise the extraordinary personal strength and 
courage that they have obviously demonstrated to be able to seek refuge in the first place. We are aware that 
there is limited focus in mental health services on the strengths and assets of individuals and how to maximise 
these. These strengths and assets would have been constantly undermined while these people were refugees. 
Once newly arrived Australians gain permanent resident status in Australia, they need to be acknowledged as 
being Australians. That is, I think, a very important thing in dealing with them. We need to understand that there 
is often a honeymoon period for newly arrived Australians, and it can last for up to two years. During this time 
they are very grateful and feel relief, I suppose, at the fact that they are no longer facing the sort of trauma that 
they had to face previously. After this time, the demands and pressures of survival have been alleviated and the 
realities of torture and terror faced can sink in. It also creates greater difficulties for acclimatising, and forging 
those important community connections with the local community. Many people here know that being alone has 
an impact on mental illness; feelings of loneliness can do that, and feelings of isolation often compound past 
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traumas. It is especially important at this time that mental health legislation and preventive health measures 
support these people, not just when people have sought and been granted refuge, but it is often quite important 
for the extended period after the fact. 

I note that the Commissioner for Children and Young People wrote a policy brief called “The mental health and 
wellbeing of children and young people” in which she made a number of recommendations. She found — 

Children and young people from CaLD communities are a very diverse group and there is no 
comprehensive, reliable data on their mental health. There is evidence that ‘newly arrived migrant and 
refugee young people can experience behavioural and learning difficulties, depression, anxiety, post-
traumatic stress disorder, psychosomatic disorders and identity issues’. 

In her recommendations I note that the commissioner recommended — 

The Integrated Services Centres — 

One of which is located at Koondoola Primary School — 

are an effective holistic service model for addressing the complex needs of humanitarian entrants and 
should be expanded to other Intensive English Centres, including in secondary schools. 

I thank the government for ensuring Koondoola’s ongoing funding for that centre but note that there needs to be 
greater access to those sorts of services for other people. In the Commissioner for Children and Young People’s 
policy brief, one of the recommendations states — 

Relevant recommendations from the Review of the admission or referral to and discharge and transfer 
practices of public mental health facilities/services in Western Australia are implemented. 

Given the member for West Swan’s contribution to this debate, it would be worthwhile if the parliamentary 
secretary could report on that review and on how many of those recommendations have been implemented. 

I want to talk briefly about preventive health, as I have done before. I note that in the forthcoming training of our 
electorate officers, they will do a two-hour mental health first-aid course. One of the staff in my office has done 
that two-day mental health first-aid course. The course being offered to our staff is a two-hour course. She 
believes it was extraordinarily worthwhile. She had to deal with some circumstances among her own family and 
friends, but she said she does not believe that two hours will do the course justice. She has given me some notes 
on the course. It was first run in 2000 and is now run in 22 countries, including Australia. It seeks to provide 
individuals with the tools to adequately deal with mental health emergencies using the mnemonic, assess the risk 
of suicide harm, listen non-judgementally, give reassurance and information, encourage the person to get 
appropriate professional help, encourage other support strategies—that is, family and friends. I suggest that if it 
is appropriate to train our staff, it is appropriate to train us. I request that same training be made available to us as 
members of Parliament because in our offices we often have to deal with very distressed people. I could talk 
about some of the people who present at my office, but, unfortunately, I have run out of time. If we are really 
serious about mental health, we have to get really serious about our understanding of mental health across the 
board. 

MS A.R. MITCHELL (Kingsley — Parliamentary Secretary) [3.13 pm] — in reply: May I start by thanking 
everyone who has made a contribution to this debate. It was wonderful to see such genuine interest in this issue. 
We certainly are all very conscious that it has become an issue of great importance to us, and many of us have 
direct or indirect involvement with people with mental illness. We also recognise that it needs to be addressed 
within our community as a whole, and that we need a number of ways to look at it. I also acknowledge Martin 
Whitely, former member for Bassendean, who is in the Speaker’s gallery. He has had a particular interest in 
mental health over many years. 

These two pieces of legislation represent a key step in not only a component of the mental health system but also 
the whole system. It is part of it; it does not cover it all, but it is very important we make a start and make some 
progress. These two bills are an important part of that. I want to make sure everyone is fully aware that although 
these bills have taken a long time to come into this place, that reflects the extensive period of consultation, which 
has been far and wide. We have listened to many stakeholders—consumers, carers, families, the medical field 
and others who are generally interested—and got their views, their experiences and their wisdom. There were 
1 300 written submissions provided over this time; 40 forums were held across the state; and more than 600 
people attended those forums. I think members can see that we have consulted very widely to make sure this 
legislation, which, as some people have said, is very large, covers the things we need to cover at this time. It 
does not solve all problems nor does it create any problems, but we want to make sure that it is a very good place 
to start. 
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I reinforce that the bills contain a range of measures to benefit the people living in Western Australia by 
improvements to protections and the rights of people who have a mental illness. That has come up a number of 
times in discussion today. The bills deal especially with people in involuntary care. They also provide for a 
greater focus on the role of carers and the families of people who have a mental illness; changes to the Council 
of Official Visitors and other advocacy groups; new requirements to safeguard people with a mental illness in 
involuntary care; enhancements to the operation of the Mental Health Review Board and the Council of Official 
Visitors; and additional safeguards in relation to particular treatments such as electroconvulsive therapy, which 
also has been discussed quite a bit. 

Some members discussed the bills in quite a bit of detail; others have been more general. I will attempt to 
address a number of questions, but it may be difficult to respond to them all in the time I have, especially given 
the short time since the member for Mirrabooka asked me specific questions. Because the Mental Health Bill 
especially is a very large bill, and a number of members commented on it, it may be difficult to get it right 
straightaway. I want to assure members that these bills will have an implementation period of about 12 months, 
and that has been recognised and accepted. Once the bills have passed, further time will need to be given to 
make sure we get the implementation process right. To do that, an implementation reference group has been 
established and is examining how it can work through this implementation period. The group comprises 
representative stakeholders which include consumers, carers, families, a clinician, the president of the Mental 
Health Review Board, the head of the Council of Official Visitors, the Western Australian Association for 
Mental Health, the Chief Psychiatrist and departmental representatives. The group, chaired by Dr Judy Edwards, 
has already been established and separate working groups are underway as we speak. 

A number of members referred to the need for plenty of resources for the implementation of this legislation. In 
particular the member for Willagee emphasised that the legislation cannot be seen in isolation; it is not a single 
solution. Do not worry, we all agree with that, but this is part of a large reform agenda; it is not a piece of 
legislation on its own. The reform of the mental health system is a major ongoing project that our government 
has been very pleased to undertake with the first appointment of a mental health minister and the Mental Health 
Commission and the review done by the very credible Professor Bryant Stokes. 

The legislation does not address every issue that has come up. It is part of the picture but it does not cover the 
whole mental health reform agenda. I acknowledge also that our government has committed an additional 
$131.4 million over the next four years to our public mental health services through the 2013–14 budget. This 
investment will help to ensure the system can meet short-term needs while the government’s long-term needs are 
implemented through its reform agenda. A key part of that reform agenda is the 10-year mental health service 
plan for Western Australia. We expect to see that completed by the end of this year, and we will make sure that it 
is completed by the end of this year. That mental health services plan is a key recommendation of the Stokes 
review. That plan will help to define future service requirements, and that will ensure that we allocate the future 
investment that will be required to implement that plan. The main driver behind the pressure on our specialist 
services—that is, the shortage of supports and services—is part of that plan, and that will come through in the 
future service requirements. 

We recognise that this bill will have resourcing implications. In the 2012–13 state budget, the government 
allocated additional funding to meet the anticipated costs of implementing the legislation and the associated 
quality assurance reforms. The Mental Health Commission and the Department of Health are working together 
to ensure that this additional funding is utilised effectively and targeted at the areas of greatest need. 

Plans are underway to trial the implementation of certain aspects of the bills, as I have said, such as the new 
notification requirements for families and carers; completion of treatment support and discharge plans; additional 
safeguards around physical restraint; and shortened time frames for the review of involuntary status by the 
Mental Health Tribunal. All this is happening before these bills comes into force. These trials will provide 
valuable information about the likely impact of the new legislation on services and clinicians, which the member 
for Butler has expressed concern about. 

Finally, it is important to recognise that many of the requirements contained in the bills merely codify the 
existing good practices that are in operation. Discharge planning for involuntary patients, involving families and 
carers in decision-making, and explaining the effect of various treatment options, are examples of new 
requirements that are consistent not only with the reasonable expectations of the mental health sector but also 
with the Stokes review. Failure to enshrine these building blocks of good practice in the legislation will be 
unacceptable to people with a mental illness, their families and carers, and the broader community. 

I refer to the remarks made by the member for Kwinana, who commented somewhat unfavourably on the 
detailed and prescriptive nature of the legislation. In his view, the bills should provide a regulatory framework 
that encourages good practice, rather than, to use his phrase, “ring-fence every action and prescribe the actions 
that we see underneath it”. Those remarks were echoed by the member for Girrawheen. 
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Other members have called for reinstatement of certain provisions of the 2011 draft mental health bill 
concerning the information to be provided to the patient prior to seeking informed consent for treatment. This is 
a microcosm of the debate on the bill that has occurred over the past couple of years. The draft legislation has 
been criticised for being too prescriptive, yet attempts to streamline the legislation are criticised on the grounds 
that the system cannot ensure good practice without the force of a legislative mandate. I concur with the 
comment made by many members that medical practitioners should be required to disclose to their patients any 
real or perceived conflicts of interest, including conflicts of a financial nature. As the member for Armadale 
observed, there is no such thing as informed consent when material information is withheld. The issue is whether 
this requirement needs to be spelt out in the legislation. The bill clearly requires informed consent prior to the 
administration of non-emergency treatment to a voluntary patient, and it further requires that the consent be 
filed. I am sure the honourable member would agree that no reasonable reading of “informed consent” would 
permit the withholding of relevant information about potential conflicts of interest. It should also be remembered 
that conflicts of interest are already addressed in the professional standards and codes that guide the work of 
medical practitioners, such as the Medical Board of Australia’s code of conduct for doctors in Australia. Failure 
to comply with these standards may have serious consequences, including the loss of professional registration. If 
the existing regulatory framework is considered to be inadequate, a further question is: why would there be 
statutory requirement in relation to mental health care but not in other health contexts? That said, there is a 
question about whether enshrining the principle of financial disclosure in the bill is a proven safeguard or an 
unnecessary prescription. That is a question about which reasonable people may differ, and it merits further 
discussion, which I am sure we will have during consideration in detail. 

Different considerations apply in relation to whether all prospective patients should be advised of their right to 
obtain independent legal advice before consenting to treatment. That issue has come up on a number of 
occasions. We need to be mindful that these provisions apply to all persons who seek treatment from a mental 
health service. In cases in which a person presents for treatment of their own volition, the topic of legal advice is 
likely to be irrelevant; and, if it is raised, it could disrupt the therapeutic alliance between the patient and the 
practitioner and the trust that we should always try to build up. Our aim should be to encourage people to obtain 
help for mental health conditions in the same way as they do for other health conditions, not to create additional 
barriers. The importance of receiving information about rights, including the right to legal advice, escalates when 
a person is referred, admitted to a hospital or made an involuntary patient. Clauses 244 and 245 of the Mental 
Health Bill provide that if one of these events occurs, the patient and their support person are to be provided with 
an explanation of their rights, as prescribed in regulations. I fully expect that these regulations will address the 
right to obtain legal advice. 

A couple of members queried the definition of the term “psychiatrist”. I am sure we will come back to that also 
in consideration in detail, but I would like to point out at this stage that a psychiatrist who would fall within the 
terms of paragraph (c) of the definition of “psychiatrist” is usually an international medical graduate with 
qualifications in psychiatry from a country outside Australia whose qualifications and experience are assessed by 
the Royal Australian and New Zealand College of Psychiatrists. If their qualifications and experience are 
assessed to be substantially comparable to the requirements of the college of psychiatrists, the practitioner is not 
qualified for specialist registration but enters what is commonly known as the specialist pathway. The 
practitioner can be registered as a specialist only when the college confirms that the practitioner has successfully 
completed any additional requirements, such as supervised training or examinations. These practitioners will 
receive limited registration for a period of 12 months, often for the purpose of filling a position in an area of 
need, and will have an ongoing need to be supervised in their practice. These practitioners are often highly 
trained psychiatrists from European countries, who will proceed to full specialist registration when they satisfy 
the Medical Board of Australia’s requirements as advised by the college of psychiatrists. 

The member for Armadale made some comments about the criteria for involuntary treatment and the potential 
for that to be open to abuse. Can I say that both the current Mental Health Act 1996 and the Mental Health Bill 
before the house includes risk as a prerequisite before an involuntary treatment order can be made. The current 
act states that a person should be an involuntary patient only if the treatment is required in order to protect the 
health or safety of that person or another person, or to protect the person from self-inflicted harm. Self-inflicted 
harm includes serious financial harm; lasting or irreparable harm to any important personal relationship resulting 
from damage to the reputation of the person among those with whom the person has such relationships; serious 
damage to the reputation of a person; and serious damage to property. The terms “serious harm” or “harm to that 
person or another person” are used in mental health legislation in every jurisdiction except Tasmania and 
Victoria. However, it should be noted that it was included in the Victorian Mental Health Bill 2014, which was 
introduced into the Victorian Parliament last week. The risk referred to in these bills is a significant risk to the 
health and safety of the person or to the safety of another person; or a significant risk of serious harm to the 
person or to another person. 
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The member for Armadale has said the explanatory memorandum states that the concept of serious harm is not 
detailed in the bills because it must be determined by a psychiatrist on a case-by-case basis, using all the clinical 
tools that are available to them and that they use constantly. The explanatory memorandum goes on to provide 
examples with reference to property, finances, reputation and relationships. A similar example is provided in the 
Mental Health Review Board’s 2012 annual report. The example that is used in that report is of a woman in a 
country town who placed her reputation at serious risk when, while she was in the manic phase of bipolar 
disorder, she insisted on removing her clothing and walking around the town. It was necessary in those 
circumstances to make her an involuntary patient on the basis of the criteria that I have mentioned. I emphasise 
that this is not the only criterion for an involuntary treatment order; all five criteria must be satisfied. The 
development of a clinician’s guide to the bills will provide further examples and scenarios to illustrate the 
application of this provision. 

At this stage, I advise the house that the government intends to move an amendment concerning the “criteria for 
an involuntary treatment order”. The amendment affects clauses 15, 18 and 25. The Mental Health Bill as 
presented to the Parliament provides for the concept of “unreasonable refusal of treatment” as part of the criteria 
for an involuntary treatment order. It was introduced to reflect a recommendation of the Holman review of the 
current legislation, which was a culmination of considerable expert advice and consultation. Initially, the concept 
of unreasonable refusal received only a small amount of comment during the rounds of consultation, which was 
fairly extensive. However, in recent months the issue has begun to receive more attention from a range of 
stakeholders, many of whom have diligently and thoughtfully engaged with developing the criteria for an 
involuntary treatment order in modern mental health legislation. These stakeholders include clinicians, 
consumers, families and carers. I emphasise that every time a change is considered, wide consultation occurs; it 
is not something that is just done behind closed doors. In particular, people raised the question of whether it is 
preferable to remove the reference to “unreasonably refused treatment” so that the criteria are more reflective of 
a capacity test. Many see this as reflecting a more progressive approach to mental health legislation. It is not a 
matter on which there is easy consensus in any jurisdiction, and the challenges that face our state are shared 
nationally and internationally. In particular, the community must ensure the criteria used for involuntary 
treatment orders allow for maximum expression of autonomy and choice, along with the protection of the 
individual. 

In this spirit, the government has recently circulated to stakeholders this proposed amendment and they have 
responded. The feedback has been mixed, but the larger bodies have expressed support for the amendment. I 
assure the house that if is determined by those piloting the new criteria that any change holds too big a risk or is 
insufficiently workable, the government will not hesitate to respond to that feedback and amend the legislation to 
restore the original criteria. Several other states are engaging in a similar process as they try to find that best 
balance. No doubt the literature and experience in this area will be considerably larger and richer after 
several years than it is now. 

A couple of members commented on the amendment proposed by the member for Armadale that a psychiatrist 
should not have the ability to override an advance health directive. The rationale for the position of the bill is that 
an alternative position would present numerous practical difficulties for the people involved. I will give an 
example. A person may meet the involuntary status criteria but refuse treatment via an advance health directive. 
If the AHD were upheld, this could create a risk to the person and other patients and staff. Members commented 
that AHDs are valid only when made by a person with full capacity and have been witnessed, and that 
sometimes it would be difficult for a clinician to decide whether an AHD is valid and, therefore, binding. It is 
recognised that this position can cause an erosion of patient autonomy in some situations. Therefore, the Mental 
Health Bill provides extensive recording and reporting requirements. The requirement for the decision and 
reasons to be recorded and reported to the patient, their personal support persons, the Chief Psychiatrist and the 
Chief Mental Health Advocate will ensure that clinicians give due regard to AHDs. 

A number of members mentioned transport officers. The current legislation provides that only police can 
transport involuntary patients. As the member for Gosnells noted early in his speech, that causes considerable 
concern for people in his electorate as it does for many consumers, families, clinicians and the police. It is the 
delay when trying to get police to be available to transfer a person to the appropriate care that is causing 
problems. We talked about the stigma surrounding mental health, and having to wait for police to take someone 
to an authorised hospital maintains that stigma if that person could be transported through other means. 

The Mental Health Bill refers to the regulations to authorise transport officers. I assure members that these 
regulations are of great interest to a range of stakeholders. The implementation reference group is establishing a 
transport officer working group to oversee the preparation of the regulations and the service model, which will 
be provided to the Mental Health Commissioner. This working group includes significant representation of 
consumers, families and carers; they will have a large input into how that occurs. 



Extract from Hansard 
[ASSEMBLY — Thursday, 27 February 2014] 

 p846b-854a 
Ms Janine Freeman; Ms Andrea Mitchell 

 [7] 

Some members commented on police powers and I will make a couple of comments on that. The Western 
Australia Police Academy delivers mental health training to recruits. This training, which has been in practice 
since 2007, is assessed by the Office of the Chief Psychiatrist. Recruits receive training in their responsibilities 
under the act and the WA Police policy guidelines; they meet face to face with mental illness sufferers and 
community care providers; and they receive training sessions with police negotiators. The training also includes 
interaction with personnel from agencies such as the Mental Health Emergency Response Line and the Drug and 
Alcohol Office. Mental health training is also delivered to police officers on an annual basis as part of their 
operational requirements. All officers seeking promotion to the rank of first-class constable or senior constable 
must successfully complete a module relating to the legislative and procedural requirements for detaining and 
transporting persons suffering from a mental illness. 

Many members have spoken about electroconvulsive therapy, commonly referred to as ECT. It is unfortunate 
that ECT is perceived as a very controversial treatment, but it is commonly used to treat severe depression, 
bipolar disorder and psychotic illnesses such as schizophrenia. Within Australia there are different regulations 
around the use of ECT, but no state or territory has banned it. Under the current act, ECT can be performed on an 
involuntary patient if it is recommended by the treating psychiatrist and approved by a second psychiatrist. This 
bill introduces some extra safeguards. We have to remember that it is proven to be a very, very effective form of 
treatment, particularly with saving lives. I note that many members have commented on the number of suicides 
and often ECT is used as a life-saving form of treatment. 

Electroconvulsive therapy on children has also been mentioned. The current act does not contain any specific 
provisions on ECT. As it stands, a child of any age could potentially receive ECT. We have brought in a 
recommended age and guidelines, but we will certainly consider all the amendments that the member for 
Armadale has proposed and the comments that were made during debate. I am sure that this issue will also come 
up during consideration in detail. 

Another issue that came up in responses to the second reading speech was psychosurgery. Obviously, people are 
a bit concerned about that. What people perceive to be the case or what people have been told about these 
treatments is not how it is or how it will be in the future. Some very good forms of psychosurgery are emerging 
that are very beneficial in treating illnesses, such as major depressive orders and obsessive-compulsive disorders. 
Some people were very concerned that psychosurgery is an irreversible treatment, but deep brain psychosurgery 
is a reversible treatment and is being used on voluntary patients in Victoria and weekly in Western Australia for 
people with Parkinson’s disease. Those patients do not have to go through legislation to have that treatment 
provided. There are some good forms of psychosurgery out there and we are trying to make sure that people with 
mental illness also have access to those treatments under controlled conditions. 

The bills also include stringent safeguards, such as the requirement for informed personal consent; the 
prohibition of psychosurgery on children aged under 16 years; the requirement for approval from the Mental 
Health Tribunal; the requirement for the Mental Health Tribunal to consider the views of the patient’s carer, 
family and other personal support persons; and the requirement that the tribunal review a child’s involuntary 
status within 10 days of admission.  

The members for Armadale and Girrawheen made some comments about the mental health advocacy service. I 
will not go through all of those at this stage, but one of the real innovations of the service is that, unlike the 
Council of Official Visitors, it will ensure that involuntary patients have timely access to advocacy support. 
Unlike the current act, the bills require every involuntary patient to be visited or otherwise contacted within 
specified time frames. For children, it is 24 hours, and for adults it will be seven days. This is in line with the 
recommendations from Professor Stokes. Further, the bills give the power to mental health advocates to support 
expanded groups of people, including referred persons—that is, people who have been assessed by a medical 
practitioner or an authorised mental health practitioner and referred for an examination by a psychiatrist. As the 
member for Girrawheen stated, not all voluntary patients are actually able to access the advocacy service; 
however, it is recognised that some groups of voluntary patients are potentially more vulnerable than others and 
the bills include provision for the minister to direct the advocacy service to provide support to voluntary patients 
or groups of voluntary patients. Further, it is considered that increased individual advocacy will mean more visits 
to authorised hospitals and advocates can inquire, investigate and comment on conditions in the places they are 
visiting. Overall, the bills specifically expand the reach of advocacy support to the substantial benefit of 
individuals. 

A number of members have raised the topic of legal representation before the Mental Health Tribunal. The 
Mental Health Bill unambiguously states that adults and children appearing before the Mental Health Tribunal 
may appear in person or be represented by another person. Of course, children without capacity must be 
represented. The tribunal may make an order in relation to another person, requiring them to be represented, 
when the tribunal is of the opinion that it is not in the patient’s best interest for them to represent themselves. 
People appearing before the tribunal are undoubtedly disempowered and vulnerable; therefore, it is essential that 
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they are protected from unjustified detention. A right to legal representation is an integral protection. However, it 
is considered that people should have a choice about who they are represented by, if they wish to be represented, 
and it is their choice whether this is a lawyer, a mental health advocate, a family member or a carer, and they can 
have a couple of representatives. 

The member for Girrawheen also referred to the charter of mental health care principles as having a lot of jargon. 
Once again, I would like to outline that this charter was developed by a group of 23 mental health consumers in a 
2011 workshop led by a consumer adviser from the Mental Health Commission. The charter is an important 
statement of what consumers and carers can expect from services and was developed with significant input from 
consumers. 
I would like to point out that the bills expressly state that complaints can be made to the Health and Disability 
Services Complaints Office, better known as HADSCO, against a service provider, and that is with respect to 
failure to comply with the charter. HADSCO has the power to investigate and consolidate matters. 

The member for Fremantle raised a number of issues about the involvement of family, carers and support 
systems. I hope the member has picked up from some of the things I have said that this forms a major part of 
these bills. The involvement of family, carers and support persons is absolutely critical; it has a very big focus in 
these bills. 
The member for Kimberley spoke very passionately about the situation she finds in her area and the difficulties 
facing Aboriginal and Torres Strait Islander persons. I would like to say how proud I am that we have actually 
tried to accommodate many of those issues in the bills. Remoteness is an issue and that is why there are not 
specific time frames for regional attention. I also think it is very important to note that we have brought into the 
Mental Health Bill at about clause 80 or clause 81 a provision that there will be people upon whom Aboriginal 
people can call on. We will also be using traditional healers if the person wishes to have one rather than a 
western medical service. There will also be people there with them who speak the language through the services 
that are available. Other forms of communication can be used, so it is not necessary to transport them off country 
and take them away from their area. 

Mr B.S. Wyatt: Which often adds to significant stress. 

Ms A.R. MITCHELL: That is right. We are very conscious of that. We recognise the issues that occur in 
remote Western Australia and we will be acting on that. 

To the member for Butler who acknowledged his friend who is a psychiatrist, we are aware that there could 
appear to be an increased workload for these people. Some of the initiatives are a good idea, but we will also be 
putting in improved systems and procedures so that that workload will be minimised, and they are all to the 
benefit of the patient. We are working with all clinicians to ensure that they understand the processes and 
assistance that will be in place. We are conscious of those issues and we want to keep those people working 
rather than being administrators. 

Once again I would like to thank members for their interest. I think this has been a wide-ranging debate. It has 
been very thoughtful and very genuine. I appreciate the support that has been given generally to the bill. We 
certainly think it is worthwhile. We will have a lot of work to do when the bills come into force, but it will make 
a great difference to people with mental health issues, and it will make a great difference to the family, the carers 
and the support people of people with mental illness. 

Question put and passed. 

Bill (Mental Health Bill 2013) read a second time. 
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